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Philadelphia Lawyers Vote for Limitation 


A questionnaire sent to 1,760 attorneys of the Philadelphia Bar Associa- 
tion included this query: “Do you approve the principle of limitation of the 
number of applicants who may be admitted to the Philadelphia Bar each 
year, such limitation to be prescribed by the Common Pleas Court, the 
Orphans’ Court and the Municipal Court of Philadelphia County?” A total 
of 1,031 were reported in favor of limitation, compared with 729 against it. 
Regular members of the Association under the five-year plan voted 151 1o 107 
in favor; and non-members of the Association voted 401 to 284 in favor. At 
the meeting of the Association the plan was attacked as un-American and 
undemocratic and as an admission on the part of lawyers that they could not 
stand competition. However, since the report on the questionnaire contained 
no recommendation, it was adopted and a committee was appointed to pre- 
pare a plan of numerical limitation for presentation to the Association at a 
future date. 





Preparation and Selection of Questions 


By Ivan A. Scowas* 
Secretary, California Committee of Bar Examiners 


The first step in the selection of questions is, of course, the determina- 
tion of the subjects upon which questions are to be propounded, and the 
number of questions to be given upon each particular subject. We follow 
the practice of giving essay type questions on matters of substantive law. 
In addition, we give what we term “short form” questions upon the subjects 
of practice and procedure, the use of law books, legal history, and legal 
ethics. We also require the drafting of some legal document, such as a com- 
plaint, a will, or a lease. 

In order to assure ourselves that similar emphasis is put on individual 
subjects of law in the bar examination as in the curricula of recognized law 
schools, a study was made of the law school records of the men who took 
two of our recent examinations. The compulsory and elective subjects vary 
in the different schools, as do the number of units required in the various 
subjects. But by computing the total number of applicants who had taken 
a particular subject and combining that figure with the average number of 
units of law school work for that subject, we have ascertained weighted 
relative ratings for the several subjects, which serve as a guide to the num- 
ber of questions to be asked in the examination on each subject. One, two, 
or three questions are usually given on each of the fundamental subjects. 

It is possible to group together some subjects which are largely elective 
in the law schools, and yet which are quite generally taken by most students, 
so that the average applicant will have studied at least one of the subjects in 
the group. Since it would be unfair to make questions in each of these sub- 
jects compulsory as to all applicants, and yet since they are subjects of 
sufficient importance to warrant inquiry into the knowledge of applicants 
in these fields of law, the examiners have adopted a policy of giving the ap- 
plicants an option among such subjects. Thus, the examiners at the last 
two examinations have submitted a group of three questions covering Com- 
munity Property, Conflict of Laws, and Domestic Relations, permitting the 
applicant to select and answer any one of the three questions submitted. 

After thesschedule of examination questions has been determined, it 
becomes my duty, as secretary, to superintend the drafting of the required 
number of questions. Under our plan, approximately double the number of 
questions actually given at the examination are submitted to the examiners 
for consideration. From the questions submitted the examiners select the 


* One of the papers presented as part of the “Bar Examination Clinic” at the fifth annual 
meeting of The National Conference of Bar Examiners, July 16, 1935. 
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required number for use at the examination. In the process of this selection, 
criticisms and changes are made, and any questions considered to be ill- 
conceived are discarded and, if necessary, new questions drafted in their 
stead. 

In determining the points to be included in questions, we are careful 
to see that they do not bear too marked a similarity to questions given in 
recent examinations. Since 1932 the Committee of Bar Examiners has pur- 
sued a policy of printing the examination questions after each examination 
and making the printed copies available to the general public. Our ques- 
tions are carefully prepared, are fair to the applicants, and the Committee 
feels it advisable to have them available for public inspection and criticism. 
It is believed that more criticism follows when a policy of secrecy is pursued 
than otherwise. Unless the questions are available to the general public, 
there is much bandying about of garbled and distorted versions of them. 
While our policy considerably lessens the criticism of the examinations from 
outside sources, it makes the work of drafting and selecting questions for 
subsequent examinations increasingly difficult. With our past work a matter 
of common knowledge, we cannot use again any question that has been 
given before. 

A lurking danger for the draftsman is the possibility that his question 
may develop into what we term a single-barreled question. Applicants 
cannot be expected to be familiar with every point of law upon which they 
may be examined, and, for this reason, we endeavor to include several in- 
dependent points in each question so that a man who misses one point will 
not be unduly penalized. The draftsman who invents a set of facts to bring 
out several pre-determined legal points may often, quite unintentionally, so 
frame his facts that the legal points, as presented, are not truly independent, 
but are all dependent upon a correct solution of the first point presented. 
Wherever possible the examiners endeavor to avoid the use of such single- 
barreled questions. 

To illustrate, in the three sample questions submitted to you,* is included 
one question—Preliminary Question No. 1—which was rejected by the ex- 
aminers as unsuitable because of the fact that it was single-barreled. In 
preparing this question, the draftsman had in mind three points: (1) B’s 
written statement that he was considering changing his mind’ about the sale 
was not a renunciation which gave A an immediate right to sue for breach 
of the contract because it was not a distinct, unequivocal, and absolute 
refusal to perform the promise; (2) B’s act in conveying the property to C 
did not constitute an anticipatory breach entitling A to treat the contract 


* The preliminary questions used as illustrations appear on pages 11 and 12. 
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as at an end; and (3) A’s act in tendering to B the installments not yet due, 
did not put B in default so as to subject the contract to rescission by A. 
Actually, however, the question calls for but one conclusion—a discussion 
of the sufficiency of the general demurrer—and an applicant, if the question 
had been given, could have answered it correctly without discussing all the 
points the draftsman had in mind by simply stating that B’s letter did not 
require an answer and since B, after the deed to C, could still perform 
according to the contract, A’s action was premature. Such an answer would 
be difficult to grade as there would be nothing from which the reasoning 
ability of the applicant could be determined. You will note in the other two 
questions, which were given-in the examination, more than one conclusion 
is required in each question, and as a consequence they afford a greater 
opportunity for an applicant to demonstrate his power to reason clearly and 
intelligently. 


This problem of hitting upon independent points also ties in with the 
rather delicate task of properly phrasing the form of the final inquiry as put 
in-the question. Applicants should demonstrate an ability to ferret out the 
legal points involved in a question and, for that reason, too broad a hint 
cannot be included as to the points which are to be discussed. On the other 
hand, an omnibus form of question—such as, discuss the rights of the par- 
ties—leads to the possibility that applicants may fail altogether to discuss all 
the legal problems involved in the question, which results in difficulties in 
grading. 

Under our procedure the draftsman prepares an analysis of the legal 
points involved in each question. The questions and analyses are then dis- 
tributed to the individual examiners. They go over them independently 
and return them to the secretary with their criticisms and suggestions. In 
addition to the examiners, two experienced paid assistants are used, who 
have come to be known as “sharpshooters.” These assistants are practicing 
attorneys who have had considerable experience in the past in reading bar 
examination papers and in drafting bar examination questions. They go 
over the questions and analyses and report on the following matters: first, 
phraseology; second, the points involved and the sufficiency of the analyses; 
third, pertinent statutory provisions; and fourth, grading problems and allot- 
ment of points. Briefly, their reports include: 

First, as to phraseology, ambiguities or omissions unseen by the drafts- 
man, because of his preconceived idea of the points he intends to develop, 
are pointed out. Thus, the “sharpshooter” had this to say of Preliminary 
Question No. 1, which you have before you. “The question as drawn omits 
many facts which would be important in deciding the case, e.g., was the con- 
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tract between A and B recorded prior to the deed? Did deed from B to C 
refer to contract, or was it silent? How did A learn of the deed? Question 
implies there was concealment on B’s part. The stated facts that A tendered 
the whole balance and demanded a deed do not affect the result.” 

Secondly, as to the points involved and the adequacy of the analysis, 
past experience has shown that the draftsman may often unintentionally 
raise problems he does not wish to raise by the question. The “sharp- 
shooters” note such points and suggest revision of the question so as to 
eliminate them. If they have any doubt of the correctness of the analysis, 
they go to the library and check the authorities cited. If. as a result, the 
analysis is found to be incorrect, the question is discarded or revised so as 
to meet all objections raised. 

Thirdly, California being a code state, the “sharpshooter” is required to 
check the codes and insure the fact that the analysis includes all statutory 
provisions pertaining to the general rule of law as set forth therein. 

Finally, an important function of the “sharpshooter” is the spotting of 
grading problems in the question, and the suggestion of the manner in which 
the grade assigned to the question should be split among the various points 
involved in it. We have a large number of applicants in California, and the 
members of the Committee of Bar Examiners long ago were forced to aban- 
don the actual work of personally reading and grading the answers. That 
function necessarily has been delegated to paid assistants called readers. 
Our “sharpshooters,” from their past experience as readers and their conse- 
quent knowledge of student reaction to questions, are able to spot possible 
grading problems which are not apparent to the committee members and 
which make use of the question inadvisable. 

The process of drafting questions and submitting them to the examiners 
and “sharpshooters” for study is not done hurriedly but goes on over a 
period of several months. After the final group of questions have been 
criticized and returned to the secretary a formal meeting of the bar examiners 
is held, in which the “sharpshooters” and the draftsmen also participate. 
Differences of opinion as to the respective merits of the questions are ironed 
out, and the final wording of the questions selected is determined. These 
meetings are not mere rubber-stamp affairs. Each man present is familiar 
with the problems to be solved by virtue of his previous study of the ques- 
tions submitted, and comes prepared for a serious, hard-working endeavor 
to evolve the best possible questions for use at the examination. We may 
not always achieve that goal, but we do feel that we have gone a long way 
towards developing a system which will produce fair, well-worded and com- 


prehensive questions. 











Conducting the Examination, Marking 
and Review 


By Joun H. Riorpan* 


Member of California Committee of Bar Examiners and Chairman of 
The National Conference of Bar Examiners 


CONDUCTING THE EXAMINATION. 


The California bar examinations are held semi-annually in March and 
September. They are entirely written and cover a three day period of six 
sessions of three hours each. These examinations are concurrently held at 
San Francisco and Los Angeles, each group being presided over by proctors 
appointed by the Committee of Bar Examiners. 

Applicants who have qualified for examination by a showing of (1) 
prerequisite legal education, (2) moral character, and (3) payment of the 
prescribed fee, are given due notice of the time and place of examination. 
Upon presenting themselves at the place where the examination is to be held, 
each is assigned to a desk containing a printed card with a serial number 
thereon which corresponds to the number on the receipt given at the time 
of payment of the examination fee. Thereupon the applicant is handed an 
examination book marked with a similar number, and is instructed not to 
place any signature or other identification mark thereon. These books as 
soon as completed are forthwith removed to the office of the examiners. 
There the original number assigned to each book is detached; a new number 
is substituted thereon, and placed after the original number upon a single 
list of the original numbers of the applicants, which is immediately sealed 
and put in a safe at the Examiners’ office, not to be opened until after the 
grades of all applicants are finally determined. This system of re-numbering 
assures secrecy and anonymity as absolute as is humanly possible, for the 
reason that none of the applicants, readers, reviewers, or even the Bar Ex- 
aminers themselves know the final numbers assigned to the books of the 
applicants. This list is opened for the first time at a meeting of the full 
Committee of the Examiners, after they have formally adopted a resolution 
recommending for admission the, to them, anonymous applicants whose grades 
disclose they have attained the necessary passing mark. While there is some 
sentiment which favors the abolition of this anonymity, it is uncontestable 
that it removes the examination and the Examiners from any possible chal- 
lenge of partiality or “politics.” 


* One of the papers presented as part of the “Bar Examination Clinic” at the fifth annual 
meeting of The National Conference of Bar Examiners, July 16, 1935. 
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MarKING OR GRADING. 


Because of the great number of applicants (over 1,000 per year), and 
the type of the examination, it is necessary to employ well qualified assistants, 
called “readers,” to mark the papers. Taking the 1934 February examination 
for the sake of example hereafter in this discussion, it consisted of twenty- 
four essay questions and four sets of questions requiring short answers, 
printed in sixteen books. But one reader was assigned to the grading of the 
same volume and the answers therein contained, which were never more 
than two. In other words, the same reader graded the same question through- 
out the examination. The readers in this examination were of the average 
age of thirty-three years, had averaged more than five years in the practice 
of the law, and the large majority had had considerable previous experience 
in marking. Care was used in the selection of readers to avoid any undue 
number being graduates of the same law school, with the result that on the 
staff of readers we had graduates of both western and eastern colleges, and 
even American graduates of English universities, as well as evening law 
schools. 


Each reader was instructed to prepare an analysis and legal brief on 
all the points involved in the questions assigned to him, in order that he 
would be thoroughly conversant therewith, and thereafter he was handed 
the Committee’s own analysis. He was then given the written “General 
Instructions to Readers’”—(Note: These will be found on pages 13 and 14). 


The reader was instructed to make a tentative preliminary grading of 
approximately one-third of a hundred books. He then held a conference 
with a sub-committee of the Examiners who made a careful check of his 
tentative marking, as a result of which the weight and credit to be given 
to each point involved were carefully considered and agreed upon. The 
reader was instructed that this allotment of points was not to be applied 
with absolute rigidity; that a reasonable amount of extra credit, say from 
5 to 10 points, could be added for a meritorious discussion and application 
of incidentally related principles of law. 


In the question given in said examination wherein X telephoned Y to 
re-roof his residence at “No. 11 Front Street,” and Y, understanding X to 
have designated “No. 7 Front Street,” accepted the employment and re- 
roofed the latter premises, which belonged to Z who happened to be absent 
(Question 2),* the applicant was asked if Y was liable to X for breach of 
contract, and whether he could recover from either X or Z. This question 
involved three rather elementary yet fundamental principles of “Contracts,” 


*The preliminary questions used as illustrations appear on pages 11 and 12. 
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viz.: (1) that mutual consent or meeting of minds of the parties as to the 
identity of the subject matter is essential to the creation of a contract; (2) 
that under the facts as stated, there can be no contract implied either in fact 
or in law so far as X is concerned where Y conferred no benefit upon him; 
and (3) that the law will not imply a promise on Z’s part to pay for the 
benefits received where the services were performed without his knowledge 
or consent. 

A maximum of 100 points was allotted to each question, and of these 
points an appropriate number was assigned to each proposition contained 
therein. In grading this question, the reader was instructed that extra credit 
should be allowed where an applicant in his treatment of the second proposi- 
tion might give an intelligent discussion of, and draw the differentiation be- 
tween, contracts implied in fact and contracts implied in law, such as quasi 
or constructive contracts. So too, some credit would be allowed to one who 
might enlarge upon the law relative to mistake or the differentiation between 
mistake in the substance of the contract and in the execution thereof. Some 
little credit would also be added for a brief discussion as to whether any 
obligation arose between the parties by way of negligence or estoppel; also 
as to the validity of contracts made by telephone. 

For a mere statement of conclusions, without appropriate reasons, natur- 
ally but little credit would be given. Applicants are instructed in bold print 
upon the outside of each examination book: 


“Mere conclusions receive little credit. Support your conclusions 
with reasons showing the principles of law involved and how they apply 
to the particular case.” 


Occasionally, applicants in rather obvious ignorance of the legal prin- 
ciples involved in some or many questions, base their answers on mere ab- 
stract rules of justice or moral philosophy. While in such cases some credit 
will be allotted upon the possibility that the applicants might have in mind 
the scientific rules of law applying thereto, no substantial credit can be given 
to such answers, for, having an opportunity to demonstrate their knowledge 
and perception of, and ability to apply, the relevant rules of law, they have 
manifestly failed to do so. 

In the question where A had made a written contract with B to sell all 
the fish to be caught by A on a certain fishing voyage, subject to B’s right 
of inspection, to be delivered at Port X or Y, as B should later choose, and 
where it later became impossible for A to land at Port Y, performance being 
tendered by him at Port X, B defended a suit by A for breach of contract 
on the ground (1) that there was no valid contract, and (2) that, if there 
were a contract, there was no performance (Question 3), the applicant was 
asked to discuss the sufficiency of each of these defenses. 
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Three propositions were involved in the first defense, viz.: (1) whether 
“fish to be caught” was a proper subject-matter of a contract; (2) whether 
“all the fish to be caught on a certain voyage” was a sufficiently certain sub- 
ject-matter of a contract; and (3) whether giving B the right of inspection 
and rejection avoided the contract for want of mutuality. The second de- 
fense involved a discussion of but one primary point; that is, the effect of 
impossibility of performance of one of two alternative methods of delivery. 
For this reason it was deemed proper that more credit should be allotted to 
an adequate discussion of the first than the second defense; the reader was 
accordingly instructed and the answers accordingly marked. 


THe Review. 


As the readers complete their work, the grades of each candidate are 
tentatively computed, and all those who have failed to receive the required 
passing grade of 70, but have received a grade of from 65 up to the said 
passing grade, are accorded the privilege of having their books re-read and 
checked over by a special board of review before the final results are deter- 
mined and announced. This board consists of a staff of four trained special- 
ists in this work who have had considerable experience in past years in 
both grading and reviewing these examinations. Each set of papers in the 
class to be reviewed is carefully checked over by at least two of said re- 
viewers to make sure that no mistake or injustice has inadvertently resulted 
to any applicant in this rather liberal border-line zone, and to determine 
whether the applicant’s paper as a whole entitles him to a passing mark. 
If the two reviewers differ in any given case, the papers are submitted to a 
third reviewer and the decision of the majority is accepted by the examiners. 
This review is very meticulously made, and each reviewer bases his conclu- 
sion on a careful analysis of the applicant’s answer to each question. 

Upon completion of the review, the final grades are assigned to each 
paper, the authorship of which, as stated, is still anonymous; the Committee 
of Examiners hold a formal meeting; a resolution is adopted to the effect 
that all applicants who have attained a passing mark be recommended for 
admission; the secret list of candidates’ names is for the first time unsealed 
and opened; and notice of the result is forthwith mailed to each applicant. 





The personnel of the newly created State Board of Law Examiners for 
Arkansas is as follows: J. F. Loughborough of Little Rock, Chairman, Archer 
Wheatley of Jonesboro, S. M. Casey of Batesville, O. E. Williams of Fayette- 
ville, Ben Shaver of Texarkana, N. J. Gantt, Jr., of Pine Bluff, and George 


Norman of Hamburg. Robert L. Rogers, II, of Little Rock is the Secretary. 
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Preliminary Questions 


CoNTRACTS 


Preliminary Question No. 1—Anticipatory breach—Contract for sale 

of real property—Assertion of unwillingness to perform—Voluntary 

disability—-Conveying property to third party—Acceleration of de- 

fault by premature tender of unpaid installments. 

In July, 1933, A entered into a contract in writing with B for the pur- 
chase of a certain lot belonging to B and situated in the city of Oakland. 
The purchase price was to be paid by A in monthly installments over a period 
of two years, and B was to deliver a deed to the property to A upon payment 
of the final installment, which was to fall due on July 1, 1935. In September, 
1933, B wrote to A, stating that he (B) was considering changing his mind 
about the sale, that he would notify A within a few days if he decided not 
to go ahead with the deal, and that if B did decide to terminate the contract, 
he would restore to A the installments theretofore paid. A did not reply to 
this letter and continued to pay the installments as they fell due. He re- 
ceived no further communications from B in regard to the matter. 

On January 15, 1933, B, by a duly executed deed, sold and conveyed 
the lot in question to C. Upon learning of this conveyance, A promptly 
tendered to B a sum of money equal to the total amount of the installments 
remaining unpaid under the contract, and requested B to execute and de- 
liver to him a deed to the property at once. B refused to accept the tender 
and refused to execute the deed. A thereupon notified B that he would 
treat the contract as rescinded, and demanded the return of all the install- 
ments paid under the contract. This B also refused to do. On February 1, 
1934, A filed a complaint against B, alleging the foregoing facts and asking 
for the restoration of the money. B demurred on the ground that the com- 
plaint failed to state a cause of action. What should be the ruling on the 
demurrer? 

NOTE: This is a revision of a question previously submitted. 


Preliminary Question No. 2—Meeting of minds—Mistake as to iden- 
tity of subject matter—Implied contracts—Recovery for services per- 
formed without knowledge of person receiving benefit. 


X was the owner of a dwelling-house situated at No. 11 Front Street in 
San Diego. He telephoned Y, a carpenter, and requested Y to inspect the 
roof of the house and make an estimate as to the cost of re-roofing. X ex- 
plained that he would be absent during the day, but suggested that Y examine 
the roof during X’s absence and telephone X on the following evening to give 
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his estimate. He gave Y the address which Y understood as “No. 7 Front 
Street.” Accordingly, Y inspected the roof of No. 7, which was also a 
dwelling-house, and on the following evening telephoned X, stating his esti- 
mate for the work and materials and that he could “get around to the job 
in a few days.” X, believing that Y was referring to No. 11, replied that the 
estimate given by Y was satisfactory and told Y to go ahead. 

In fact, No. 7 belonged to Z, who was away on a month’s vacation. Two 
days after the second telephone conversation with X, Y called at No. 7 and 
entirely re-shingled the roof. He did not learn of the mistake until several 
days later when X telephoned to inquire about the re-roofing of No. 11. Y 
refused to re-roof X’s house at the estimate originally given. Z, on his 
return from his vacation, and learning for the first time what had happened 
during his absence, refused to pay Y for the new roof on No. 7. 


(a) Is Y liable to X for breach of contract? 
(b) Can Y recover from either X or Z for the new roof on No. 7? 


Preliminary Question No. 3—Mutuality—Certainty as to amount of 
goods to be delivered—Reservation of right of approval by one party— 
Excuse for non-performance—Impossibility in alternative contracts. 


A operates a fishing schooner equipped for commercial deep-sea fishing. 
B conducts a fish cannery. A and B entered into a written agreement where- 
by A agreed to sell and B agreed to buy, at a specified price per pound, all 
the fish to be caught by A on a proposed fishing voyage, subject to the right 
of B to inspect on arrival and to reject all the fish which in his opinion would 
be unsuitable for canning purposes. By the terms of the contract, the fish 
were to be delivered by A not later than January 1, 1934, either at Port X 
or Port Y, according to which of the two ports B should designate upon 
A’s return from the voyage, and were to be inspected by B immediately prior 
to unloading. 

A had an exceptionally fortunate voyage and returned on December 30, 
1933, with a full cargo of fish. During his absence, however, a shifting sand- 
bar closed the entrance of Port Y, making it impossible for ships to enter 
before the barrier could be dredged, which could not be done before the 
middle of January. A docked his vessel in Port X and requested B to 
inspect the fish. B advised A that prior to the shifting of the sandbar B 
had made arrangements to inspect the cargo and receive delivery at Port Y. 
A replied that the fish would not keep until the barrier could be removed, 
and requested B to inspect the cargo at Port X and accept delivery there 
immediately. B refused and A brings suit on the contract. B defends on 
the ground (1) that there was no valid contract between the parties and (2) 
that A has not delivered the fish in accordance with the terms of the contract. 


Discuss the sufficiency of each of B’s defenses under the facts as stated. 
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General Instructions to the Readers 


California, February, 1935, Bar Examination 


1. The passing grade is 70%. Each of the essay-type questions (num- 
bered 3 to 29, inclusive) is to be marked on the basis of 100. Each of the 
short-form parts in questions 1, 2 and 30 is to be marked on the basis of 10. 
The drafting part of question 30 (Part B) is to be marked on the basis of 50. 


2. The analyses of the Committee of Bar Examiners are intended for 
the guidance of the readers, but do not purport to be model answers nor 
fully exhaustive of the law involved. They are to be used in connection with 
and as supplemented by the analyses prepared by the reader and by the oral 
conferences with the Committee members and the Committee’s staff. Each 
applicant’s answer must receive careful individual consideration from the 
reader, and the answer should be graded according to the knowledge of the 
points of law: involved and the power of reasoning and analysis exhibited in 
the answer. Many of the questions involve points on which there is room 
for differences of opinion. Unless the question specifically calls for California 
law, an applicant is not to be penalized merely for reaching a conclusion 
which is contrary to the law of this state, or to the weight of authority, if he 
demonstrates his knowledge of the points of law involved and his ability to 
analyze and reason logically. 


3. The essay-type questions are not primarily designed to test the 
applicant’s knowledge of California law. An answer, however, which is based 
upon particular code or statutory provisions of California and is fully re- 
sponsive to the question must be given full credit, notwithstanding the fact 
that it may not contain a discussion of the common law principles sought to 
be brought out by the question. 


4. Both the fairness to the applicants of the grading and the success 
of the examination in eliminating the unqualified depend upon the conscien- 
tiousness of each reader. Hurried reading will result in inaccurate marking, 
which, in every case, will be reflected in the results of the examination as a 
whole. It is the purpose of the Committee to avoid inconsistencies in grading 
resulting either in over liberality on the one hand or in undue severity on 
the other, and it is the Committee’s most earnest desire that the grading be 
fair and as accurate as the nature of the work permits. For the accomplish- 
ment of this, the Committee must, from the nature and magnitude of the 
work, rely to considerable extent upon your careful cooperation and good 
judgment. 
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5. In grading the essay type questions it is to be expected in accordance 
with the principles of good grading that there be a reasonable range or 
“spread” in the grades assigned to the several answers to a particular ques- 
tion by a reader. The fact that a reader gives substantially the same mark 
in a very large proportion of his grades, as for example, between 60% and 
80%, indicates in most cases that the reader fails to make the necessary 
differentiation between the answers and that the grading is too mechanical. 
The answers to a few of the essay type questions may possibly justify this 
type of grading, but in general, fair marking permits and calls for a reason- 
able spread in the grades assigned by a reader. 


6. The greatest single problem in the determination of the results of 
the examination arises from the rather large number of applicants whose 
total grades fall just below the passing mark. Any tendency on the part of 
a reader to give an undue number of grades of 65, 70 and 75 aggravates this 
problem. There are, of course, in every class of applicants a number of 
border-line students, but it is believed that by careful reading and analyzing, 
many answers which at first may appear to be border-line cases will be found 
not to be and that the total number of such cases can thus be reduced. If an 
applicant gives what you consider to be clearly a good passing answer he 
should be given an 80 or higher, rather than 70. Do not hesitate, therefore, 
in such a case to give a mark well above the passing grade. On the other 
hand, if an answer, in your opinion, is clearly not a passing answer you 
should exercise care to determine the actual grade to be given and should 
likewise not hesitate to assign a mark well below the passing grade. The 
assignment of an undeserved grade, in both such instances, improperly pro- 
duces border-line cases. In other words, the “degree” both of passing and 
failure should be given careful attention. 


7. In grading questions marked on the basis of 100 it should not be 
necessary, in general, to make any differentiation of less than 5 points. 


8. Each totally unanswered question must, of course, receive a zero. 


9. The answers are not required to be academic in character, nor to 
set forth extensive discussions of the rules involved or the historical bases 
therefor and the ramifications thereof. An answer which displays a knowl- 
edge of the essential points involved and an ability to reason logically, may 
properly be given full credit. Such an answer, however, must be distin- 
guished from an answer which in reality is merely a statement of conclusions. 





a 


A Few Questions from the California, 
February, 1935, Bar Examination 


11. P was a New York manufacturer of barber supplies. By a written contract, 
valid in every respect, P appointed A, a San Francisco wholesaler, as the exclusive 
agent for the sale of P’s products in California for a term of one year commencing 
January 1, 1934. Relying on this agreement, A at once expended considerable sums 
of his own for advertising and sales promotion work in behalf of P’s products. In 
February, P wrote A that, because a nephew of his had just started a similar business 
in Oakland, P intended to abandon the sale of his own products in California as of 
March 1, 1934, and that A’s agency was revoked as of that date. P also published an 
advertisement in the San Francisco Chronicle and in a trade journal circulated among 
California barbers stating that he was abandoning the sale of his products in Cali- 
fornia and that A had no authority to act as his agent after March 1, 1934. 

On March 15, 1934, M, the owner of a San Francisco barber shop, who had not 
previously dealt with A, entered into a written contract with A for the purchase of 
six barber chairs of P’s manufacture. The contract was signed by A as agent for P. 
M subscribed to the San Francisco Chronicle and to the trade journal mentioned above, 
but had not seen P’s advertisement in either publication. P refused to fulfill the contract 
with M when he heard of it. 

Did P have power to revoke the agency? 

Has A any relief? 

Has M a cause of action against either P or A because of P’s refusal to perform 
the sale contract? 

(Assume both A and M can prove damages.) 

12. On January 1, 1933, A, owner and operator of a motion picture theatre in San 
Jose, entered into a valid and properly executed contract with B, a distributor, to 
obtain exclusively from B all the pictures required by A in his business during the 
year 1933, A being required to take not less than six feature pictures per month. A 
was free to select the pictures desired from a list to be furnished monthly by B, 
subject only to the provision that six “super features” would be distributed during the 
year which A was required to take and exhibit for at least one week per picture. The 
contract required payment by A for each film furnished under the contract within five 
days after its receipt by A. 

In June, the contract having been faithfully performed by both parties up till that 
time, B shipped “Torrid Love,” one of the six super features, to A. Before it could be 
exhibited and upon complaint of the police, its exhibition in San Jose was enjoined by 
a court of competent jurisdiction, on the ground of immorality. A accordingly returned 
it to B, stating he would not pay the charge for the picture. On June 25, A wrote B, 
designating six pictures desired for July from a list previously furnished by B. On 
June 30, A’s theatre was gutted by fire. A wrote B at once, stating he would be unable 
to reopen for a month and asking B to send no pictures during July. B nevertheless 
sent the pictures previously selected and advised A that he would insist upon payment 
in accordance with the contract, which payment A refused to make. A’s theatre re- 
opened on August 1, but B refused to furnish any pictures for the balance of the year, 
stating that he considered the contract at an end because of A’s refusal to pay for 
“Torrid Love” and the pictures sent during July. 
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(a) Can B recover from A the price fixed by the contract for the showing of 
“Torrid Love’? 

(b) Can B recover the contract price for the pictures furnished during July? 

(c) Assuming damage to A can be proved, can A recover from B for his failure 
to provide pictures for the balance of the year? 


13. <A, a physician and surgeon practicing in Oakland, offered to the general public 
a printed form of “Medical Service Contract,” by which A agreed, upon the payment 
of $100, to furnish to anyone entering into such a contract with him all necessary 
medical services for certain named illnesses for a period of one year without further 
charge, and also to perform certain named operations for the charge set forth in a 
table contained in the contract. Appendectomy was included in the table, at a charge 
of $150. 

B executed one of these contracts with A on March 1, 1934, and paid him the re- 
quired $100. During the next three months, B received treatment from A under the 
contract, without further charge, which treatment was reasonably worth $100. In July, 
A wrote B that B should have an appendectomy and also an operation for cancer of 
the throat, an operation not covered by the contract. A stated in his letter that he 
could not fix the cost of this operation, as he could not tell in advance how extensive 
the cancer was, but offered to perform the operation with the understanding that if 
afterwards any question came up as to the amount to be paid him, the dispute would 
be submitted to a board of three physicians, one member to be selected by each party 
and the third member jointly by the two members so selected, both parties to abide 
by the decision of the board. B then wrote A that the arrangement set forth in A’s 
letter was satisfactory. 

A successfully performed both operations. Shortly thereafter, A discovered that 
his ‘“‘“Medical Service Contracts” violated a state statute regulating health insurance. 
Prior to this time, A in good faith believed he was not violating the law. Thereafter, 
A billed B for $200 for the appendectomy and $700 for the cancer operation. B objected 
to both charges, but A refused to reduce the former to $150 or to submit the latter 
to arbitration in accordance with the agreement. A consults you with regard to bring- 
ing suit against B. Assuming that the two charges reasonably represent the value of 
the services performed, advise A as to his rights of recovery for (1) the appendectomy, 
and (2) the cancer operation. 


14. On December 10, 1934, S, a wholesaler in San Francisco, agreed with B, owner 
of a hospital at Fresno, to sell B a new type of operating table on approval, B to pay 
$500 for the table if he found it satisfactory after a ten-day trial. At the same time, B 
gave S a written order for ten rolls of linoleum, the order stating that delivery was 
to be made “f. o. b. Fresno.” 

S shipped the linoleum and table to Fresno by F Freight Lines, a public carrier. 
On the way, the truck carrying the goods overturned, through an unavoidable accident. 
On inspection at Fresno, B found that 2 rolls of linoleum had been so badly cracked in 
the accident as to be unusable, and he for this reason refused to accept any of the 
linoleum. 

B used the operating table for two days, when it was destroyed by fire, without fault 
on B’s part. B had not as yet communicated with S with regard to the table, although 
he had found it entirely satisfactory during the two days’ trial. 

Advise S (1) whether B is liable for all, or any part of the sale price for the 
linoleum; and (2) whether B is liable for the sale price of the operating table. 
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